
BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD

PEOPLEOF THE STATE OF ILLINOIS )
exrel. GARY W. PACK, ) CL~NW3O}~ir~
McHenryCountyState’sAttorney, )

M~Y28 2003
Vs. Complainant, PCB01-43 STATE OF ILLINOIS

Poijutton Control Board
) (RCRA Enforcement)

MICHAEL STRINGINI, )
)

Respondent. )

COMPLAINANT’S MOTION FOR SUMMARY JUDGMENT

Complainant,thePeopleoftheStateofIllinois, Ex. Rel.GaryW. Pack,McHenryCounty

State’sAttorney,by DavidN. Stone,AssistantState’sAttorneypursuantto 35 Ill. Admin. Code,

Section101.244;and35 Iii. Admin. Code,Section103, respectfullymovesthePollution Control

Boardfor entryofsummaryjudgmenton CountsI throughCountXI oftheComplaintfor Civil

Penalties.Unlessthecontraryis clearly indicated,all referencesto “Parts” or “Sections”areto the

Illinois AdministrativeCode,Title 35:EnvironmentalProtection.In supportof saidmotion, the

Complainantstatesas follows:

ATTACHMENTS

1. Thecomplainthereinwasfiled on August30, 2000onbehalfofthePeopleoftheState

ofIllinois bytheMcHenryCountyState’sAttorney,GaryW. Packattherequestof the

EnvironmentalProtectionAgency(IEPA) for violationsof theIllinois EnvironmentalProtection

Act andtheregulationspromulgatedpursuantto saidAct.

2. Noanswerwasfiled bytheRespondentandall allegationsofthecomplaintaretakenas

deniedpursuantto Section103.123.

3. AttachedheretoasExhibit A is a copyofComplainant’sREQUESTTO ADMIT

PURSUANTTO 35 Ill. Adm. CodeSection101.618.



4. AttachedheretoasExhibit B is acopyofRespondent’sRESPONSEto saidREQUEST

TO ADMIT.

• 5. AttachedheretoasExhibit C is acopyofComplainant’sFIRSTSETOF

INTERROGATORIES.

6. AttachedheretoasExhibit D is acopyofRespondents’ANSWERSto theFIRSTSET

OF INTERROGATORIES.

7. AttachedheretoasExhibit E is acopyofComplainant’sREQUESTFOR

PRODUCTION.

8. AttachedheretoasExhibit F is acopyofRespondent’sRESPONSEto REQUESTFOR

PRODUCTION.

9. AttachedheretoasExhibit G is acopyofaTRANSCRIPT,OFDEPOSITIONOF

RESPONDENTtakenon the 18thdayofMarch,2003.

10. AttachedheretoasExhibit H is acopyoftheSITEEVALUATION ZIMMIERMAN

PROPERTYUNION, ILLINOIS PreparedbyEnviropactNortheast,Inc. datedFebruary10, 1988.

11. Attachedheretoas Exhibit I is a copyof theRemedialInvestigationReportfor RCRA
ClosureProjectPreparedby ResidualsManagementTechnology,Inc. datedJuly 1996.

12. AttachedheretoasExhibit J is a copyof theWasteVolume InvestigationReportand
RevisedClosurePlanPreparedbyResidualsManagementTechnology,Inc. datedJanuary1997.

13. Attachedheretoas Exhibit.K is theAffidavit ofTina Kovasznay.

14. AttachedheretoasExhibit L is theAFFIDAVIT ofRichardZimmerman.

15. AttachedheretoasExhibit M is theAFFIDAVIT ofMichael Slattery.

UNDISPUTED FACTS

Background Allegationsof Complaint:

1. This complaint is brought on behalf of the People of the State
of Illinois by McHenry County State’s Attorney, GARY W. PACK and
at the request of the Illinois Enviromnental Protection Agency
(“Illinois EPA”), pursuant to Sections 42(a) (d) (e) and (f) of
the Illinois Environmental Protection Act (“Act”) 415 ILCS
5/42(a) (d) (e) and (f), as amended.
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1. There is no dispute over who theplaintiff in this causeis andtheboardshouldtake

judicial notice of the interest of the IEPA in this matter

2. The Illinois Environmental Protection Agency (“Agency”) is an
administrative agency of the State of Illinois created by Section
4 of the Act, 415 ILCS 5/4, and is charged with the duty of
enforcing the Act.

2. The Board should take judicial notice of the fact that the IEPA is an administrative

agency of the State of Illinois.

3. At all times relevant to this Complaint, Norman Zimmerman
(“Zimmerman”) has owned and operated a facility located on McCue
Road, south of Illinois Highway 176 in Union, McHenry County,
Illinois (“facility” or “site”)

3. TheaffidavitofRichardZimmerman(Exhibit L) attachedheretoaffirmsthis allegation.

In addition, the admissions of Respondent indicate that the location of theallegedhazardouswaste

is not in dispute.SeeExhibit A, REQUESTTOADMIT 3, 4, 5, 6 and7. SeeExhibit B,

RESPONSE3,4, 5, 6 and7.

4. On information and belief, from approximately 1980 to 1984,
Mr. Zimmerman leased the facility to the Defendant, Michael
Stringini (d/b/a M&G Metal Reclaiming) (“Stringini”), who used
the property for the purpose of reclaiming metals from foundry
sand.

4. Allegationsofparagraph4. are admitted by Respondent.

See Exhibit A, REQUESTTO ADMIT 4: “During thecalendaryears1980through1984Stringini
orallyagreedwith Zimmermanto storeandextractmetalfrom foundrysand on theZimmerman
Property.”SeeExhibit B, RESPONSE4: “True”. Seealso,Exhibit C INTERROGATORY2:
“State the period of time during whichyou engagedin metalextractingactivitieson the
Zimmerman Property.” Exhibit D, ANSWER 2: “About August 1980 I began processing (although
I had been at the site setting up for a period of time preceding then) I was shut down Iii mid 1984, I
think late spring or early summer.”

5. Sloan Valve Company (“Sloan”) is a corporation organized and
existing under the laws of the State of Illinois. Sloan
generated some of the foundry sand stored at the site.
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5. Allegationsofparagraph5. areadmittedby Respondent

SeeExhibit A, REQEUSTTO ADMIT 5: “During thecalendaryears1980 through 1984Michael
Stringini arrangedfor foundrysandfrom SloanValve Companyto behauledby Zimmermanto the
Zimmerman Property.” See Exhibit B RESPONSE5:”Not true it was 1981-1984 as in #3 (the
answer does not deny the substance of the request to admit but only changes the years by one year)
See also Exhibit A, REQUESTTO ADMIT 3: “During the calendar years 1980 through 1984
Michael Stringini, received foundrysand at the Zimmerman Property from the facility of Sloan
Valve Company located in Meirose Park, Illinois.” See Exhibit B RESPONSE3: “Not true: I
believe I began receiving ‘the sand from Sloan in late 1981, Sloan sand did not come to the site in
1980.”

6. On information and belief, Mr. Stringini abandoned the
property in the mid-l980’s, leaving 170 drums of foundry sand,
2600 cubic yards of foundry sand in piles and 120 cubic yards of
sand in surface impoundments that were stored at the facility.

6. Allegations of Paragraph 6. are admitted by Respondent.

See Exhibit H, Enviropact Report Introduction Tables. See also Exhibit K, Affidavit of Tina
Kovasznay. See also Exhibit C INTERROGATORY8: “What is the quantity or your estimate of
the quantity of foundrysand on the Zimmerman Property that was not stored in containersatthe
time that you ceased operations on said property?” See Exhibit D ANSWER8: “I do not recall
accurately but the number in the Enviropacts seems about right.” See Exhibit C
INTERROGATORY9: “What is the number or your estimate of the number of drumscontaining
materials that were present on the Zimmerman Property at the time that you ceased operations on
said property?” See Exhibit D ANSWER:9: “I do not recall accurately but the number in the report
by Enviropactseemsaboutright.”

7. At all times relevant to this Complaint, site samples that
were taken at the facility indicated that the foundry sand
contained levels of lead, which exceeded regulatory limits.

7. Authenticity of engineering report admitted by Respondent.

See Exhibit A, REQEUSTTOADMIT 1; “That each of the following documents, exhibited with
this request is genuine: . . .Item 5: Spiral Bound document entitled “SITE EVALUATION
ZIMMERMAN PROPERTYUNION, ILLINOIS” PREPAREDBY EVIROPACTNORTHEAST,
INC dated February 10, 1988. Exhibit B, RESPONSETOREQUESTTOADMIT 1: “Item No.5:
Admit that it is genuine but not that it was entirely correct.”

See Exhibit K, Affidavit of Tina Kovasznay regarding lead excesses. Respondent has no evidence
to rebut this evidence.

8. From at least May 17, 1982, and continuing to the present, the
Defendant has not had a permit to treat, store or dispose of
hazardous waste at the facility.
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8. AllegationsofParagraph8. areadmittedby Respondent.

Seethefollowing:

Exhibit A, REQUESTTOADMIT 11: “At no time did Stringini havean RCRApermitpursuantto
415 ILCS 5/39(d) for the Zimmerman Property.”
Exhibit B, RESPONSE11: “I was a reclaimer RCRAdid not apply to myoperations. All myoutput
was product. True”

Exhibit A, REQEUSTTOADMIT 12: “At no time did Stringini have an RCRApermit pursuant to
35 Ill. Adm. Code 703.12 1 for the Zimmerman Property.
Exhibit B, RESPONSE12: “I was a reclaimer RCRAdid not apply to myoperations. All myoutput
was product. True”

Exhibit A, REQUESTTOADMIT 15: “At no time did Stringini have a permit issued by the
Illinois Environmental Protection Agency pursuant to 415 ILCS 5/39(a) for the Zimmerman
Property.”
Exhibit B, RESPONSE15: “I was a reclaimer anddid not require an IEPA permit for my
operations. True”

Exhibit A, REQUESTTOADMIT 16: “At no time did Stringini have a solid waste management
site permit pursuant to 35 Ill. Adm. Code Sections 807.20 1 and 807.202 for the Zimmerman
Property.”
Exhibit B, RESPONSE16: “I was a reclaimer and did not require a solid waste permit for my
operations. All myoutput was product. True”

See also, Exhibit K, AFFIDAVIT Tina Kovasznay.

9. From at least May 17, 1982, and continuing to the present, the
Defendant has not had a permit from the IEPA to develop or
operate a solid waste management site.

9. Allegations of Paragraph 9. are admitted by Respondent.

See paragraph 8. above.

10. On information and belief, Sloan, with the assistance of Mr.
Zimmerman, performed a closure of the site under 35 Ill. Adm.
Code Part •725, Subpart G. On June 9, 1998, the Illinois EPA
approved a certification of closure of the site submitted by
Sloan after the objectives set forth in 35 Ill. Adm. Code Part
742, Tiered Approach to Corrective Action Objectives were
achieved.
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10. Allegationsof Paragraph10. areprovedby Exhibit K AFFIDAVIT TinaKovasznayand

Exhibit L, AFFIDAVIT, RichardZimmerman.

Count I Allegations:

1. through10. Incorporatedby reference.Seeinformationabove.

11. Section 21(f) of the Act, 435 5/21(f), provides, in
pertinent part as follows:(quoted language omitted for this
motion)
12. Section 703.121 of the Illinois Pollution Control Board
(“Board”) Waste Disposal Regulations, 35 Ill. Adxn. Code 703.121,

provides, in pertinent part, as follows: : ( quoted language
omitted for this motion)

13. Section 703.150 of the Board Waste Disposal Regulations, 35 Ill. Adm. Code 703.150,

provides: : ( quoted language omitted for this motion)
14. Section 724.101(a) of the Board Waste Disposal Regulations, 35 III. Adm. Code
724.101(a), provides as follows: : ( quoted language omitted for this
motion)
15. Section 702.110 of the Board Waste Disposal Regulations, 35 III. Adm. 702.110,
provides in pertinent part, the following definitions: (quoted language omitted for
this motion)
16. Section 721.102 of the Board Waste Disposal Regulations, 35 Ill. Adm. Code 721.102,
provides in pertinent part, as follows: : (quoted language omitted for this
motion)
17. Section 721.103of the Board Waste Disposal Regulations,35 Ill. Adm. Code 721.103,
provides, in pertinent part, as follows: : (quoted language omitted for this
motion)

11. through 17. The statute and regulations speak for themselves andneed no further

evidentiaryproof.

18. The foundry sand is material that was abandoned on Defendant

Zimmerman’s property.

18. AllegationsofParagraph18. areadmittedby Respondent.

SeeExhibit A REQUESTTOADMIT 7: “Sometimeafterorduringthecalendaryear1984
Stringini ceasedall activitieson theZimmermanProperty.SeeExhibit B RESPONSE7: “Ceasedis
not thewordI woulduse,I waslockedout. In mid 1984I madea verbalagreementwith Norm
Zimmermanto continueoperationsatthe site. But Jeny Zimmerman refused to honor the
agreement andsecuredthepropertyagainst my entry.

“SeealsoExhibit A REQUESTTOADMIT 8: “When Stringini ceasedall activitiesatthe
ZimmermanProperty,thereremainedpilesoffoundrysandandbarrelsoffoundrysandandwaste
materialsthathadbeenplacedon theZimmermanPropertyby Stringini oragentsof Stringini.” See
ExhibitB RESPONSE8: “Therewasno wastesandin barrels.There was a metal concentrate from
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my processesin thebarrels,whichwerehigh enoughin copperto besold to asmelter.I would have
sold thematerialsin barrelsfor a profit, the material in barrelswas not waste: this was a valued
product. Had I not been locked out I would have sold the barrels.There were two roughgroupsof
sand:processedandunprocessedsand,theprocessingof thesandyieldedtwo products:metal
drumsandreclaimedsand.WhenI had accumulated enough reclaimed sand, it could be sold to a
cementkiln.”

See also Exhibit A REQUESTTOADMIT 9: “Since the time that Stringini ceasedall activitieson
the ZimmermanProperty,Stringini did not remove anyof the stored foundry sand that was then on
the ZimmermanProperty.”SeeExhibit B RESPONSE9: “True”. See also Exhibit G
DEPOSITIONPages 19 and 20 lines 21-24andlines 1-18respectively:

“Q. Was any sand removed from the site?

A. Uh, no.

Q. Why not?

A. I didn’t have enough of it. When they buy sand,

uh, they would only pay a dollar or two a yard—or I’m

sorry—a ton. You have to have maybe at least a

thousand tons. •

Q. Okay.

A. And they usually like to buy, you know, 10,000,

20,000 tons. Otherwise, they don’t want to mess with

it.

Q. Okay.

• A. And it has to be free of metal.

Q. What would you estimate the number of tons that

you had received to the premises over the three

years?

A. Oh, yeah. Sorry?

Q. What is your estimate of the number of tons of

foundry sand that you received over the three—
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A. You know, I’d be guessing.

Q. What would your guess be?

A. Five hundred tons. Maybe a thousand. .

19. The foundry sand located at the facility constituted solid
waste as that term is defined in the Board Waste Disposal
Regulations.

19. Allegations of Paragraph 19. areconclusionsbasedon precedingfactsandlaw andneed

no furtherevidentiaryproof.

20. Section 721.120(a) of the Subpart C of Part 721 of the Board
Waste Disposal Regulations, 35 IlL. Adm. Code 721.120(a),
provides, in pertinent part, as follows: (quoted language omitted.
for this motion)
21. Section 721.124 of the Board Waste Disposal regulations, 35
Ill. Adm. Code 721.124, in effect in 1988, provided as follows:
(quoted language omitted for this motion)
22. Effective as of the filing of this complaint, Section 721.124
of the Board Waste Disposal regulations, 35 Ill. Adxn. Code
721.124, provides as follows: (quoted language omitted for this
motion)

20 through 22. The regulations speak for themselves and need no further evidentiary proof.

23. The foundry sand stored at the facility contained lead which
exhibits the characteristic of toxicity as defined in Section
721.124 of the Board Waste Disposal regulations and was a
hazardous waste identified by number D008.

23. Proved by engineering reports:

See, Exhibit H, SITE EVLAIJTION, analyses results.

See also, Exhibit I, REMEDIAL INVESTIGATION REPORT, analyses
results.

Respondent has no evidence to the contrary.

24. On information and belief, from at least January 12, 1988
until June 9, 1998, the Defendant stored and/or disposed of
foundry sand containing lead, hazardous waste as defined in the
Board Waste Disposal Regulations, at the facility.
25. The Defendant conducted a hazardous waste storage and/or
hazardous waste disposal operation without a RCRA permit issued

• by the Agency for the facility, in violation of Section 21(f) of
the Act and Sections 703.121 and 703.150 of the Board Waste
Disposal Regulations.
26. Plaintiff requires all RCRA storage or disposal sites to post
financial assurances pursuant to Section 21(f) of the Act and
Sections 725.243, 725.245 and 725.246 of the Board. Waste Disposal
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Regulations.

24. through 26. Allegations of Paragraphs 24. though 26. are conclusionsbasedon

preceding allegations and law and need no further evidentiary proof than that offered in the prior

allegations.

Count II Allegations:

1. through 10. Incorporatedbyreference.Seeinformationabove.

11. Section 725.271 of the Board Waste Disposal Regulations, 35
Ill. Adin. Code 725.271(a) provides as follows: (quoted language
omitted for this motion)

12. Section 725.273(a) and (b) of the Board Waste Disposal Regulations, 35 Ill. Adm. Code
725.273(a) and (b) provides as follows: (quoted language omitted for this motion)
13. Section 728.150(a) of the Board Waste Disposal Regulations, 35 III. Adm. Code
728.150(a), provide as follows: (quoted language omitted for this motion)

11. through 13. The regulations speak for themselves and need no further evidentiary proof.

14. On information and belief, from at least January 12, 1988 until at least November 3,
1994, the Defendant failed to maintain the drums of hazardouswastein goodcondition and
keep the drums closedduring storagein violation of Sections725.271 and 725.273(a) of the
Board WasteDisposalRegulations.

14. AllegationsofParagraph14. areadmittedbyRespondent.

See information provided in Count I Paragraph 18 above.

Seealso,Exhibit G, DEPOSITIONPage27 lines 12-23:

“Q. Where did these drums come from?

A. I’m sorry? The empty drums?

Q. Yeah.

A. The empty drums were scrap metal empty drums.

Q. Where did you get them from?

A. It could have been from the smelter H. Kramer.

Q. Were they new drums?

A. They were used drums.

Q. Were they lids?

A. No. . .

See also, Exhibit G, DEPOSITIONPage 39 lines 16-20:
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“Q. Okay. So as far as you’re concerned,duringthetimethatyou were

operating on the property,the proper way of storing those—that material

wasto haveit in opendrums?

A. Yeah.Scrap metal.”

15. On information and belief, from at least April 14, 1992 until
at least November 3, 1994, the Defendant stored hazardous waste
at the facility in violation of Section 728.150(a) of the Board
Waste Disposal Regulations.

15. Allegationsprovedby informationprovidedin CountI, Paragraph18.

Seealso,Exhibit I, REMEDIAL INVESTIATION REPORT.

Seealso,Exhibit K, AFFIDAVIT, TinaKovasznay.

Count III Allegations:

1. through10. Incorporatedby reference.Seeinformationabove.

1.1. Section 725.114 of the Board Waste Disposal Regulations 35
Ill. Adm. Code 725.114, provides as follows: (quoted language
omitted for this motion)

11. The regulations speakfor themselvesandneedno furtherevidentiaryproof.

12. On information and belief, from at least January 12, 1988
until at least November 3, 1994, the Defendant failed to control
entry to the site at all times through the gates or other
entrances, failed to post a “Danger-Unauthorized Personnel Keep
Out” sign and failed to prevent the unknowing entry and minimize
the possibility of unauthorized entry of persons or livestock
onto the active portion of the facility in violation of Section
725.114 of the Board Waste Disposal Regulations.

12. Allegations of Paragraph 12. are admitted by Respondent.

Seeinformation provided in CountI Paragraph18 above.

SeealsoExhibit G DEPOSITIONPages44 & 45 lines8-24and1-17respectively:

“Q. Was there any, uh, fencing or other barriers

around the—foundry sand that was dumped on the

property?
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A. Zimmerman had—The only entrance to the property had

a gate.

Q. (no audible response.)

A. And he kept it secured. Somebody living up on that

hill there.

Q. Was there any other fencing other than the gate

where the road was?

A. Un, I don’t believe so. I don’t really remember if

there were any fences around like the farm or anything

like that. I don’t remember.

Q. But you didn’t arrange for any particular fencing..

A. No.

Q. Or boundaries to enclose the foundry sand that was

delivered to the site?

A. No. Pretty much it enclosed itself.

Q.Were there any signs posted on the premises asto

Un—

A. Metal reclaimer.

Q. -inert danger, or anything like that with regard to

the materials that were there.

A. There was nothing dangerous about the material. I

brought my children there.

• Q. Let me ask it this way. Looking at the photograph

that you produced to me that says, uh, M. Stringini,

Metal Reclaimer, August 1980, is that the only sign

that you had?

A. Yeah. There—That was right there by the gate, yeah.

Q. There were no other signs?

A. Not that I remember.”

See also, Exhibit F.RESPONSEpage 1 (picture at top left).

See also, Exhibit A, REQUESTTO ADMIT 14: “During and after the time that Stringini stored
materials or engaged in metal extracting on the Zimmerman Property, Stringini did not maintain
site entry controls on the Zimmerman Property as described in 35 Ill. Adm. Code 725.114.” See
Exhibit B, RESPONSE14: “I was a reclaimer the statute did not apply to myoperations. And in
mid 1984 Zimmerman seized myequipment and materials and secured the property.True”
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Count IV Allegations:

1. through 10. Incorporatedbyreference.Seeinformationabove.

11. Section 725.115 of the Board Waste Disposal Regulations 35
Ill. Adm. Code 725.115, provides, in pertinent part, as follows:
(quoted language omitted for this motion)
12. Section 725.274 of the Board Waste Disposal Regulations, 35
Ill. Adm. Code 725.274, provides as follows: (quoted language
omitted for this motion)

11. through12.Theregulationsspeakfor themselvesandneedno furtherevidentiaryproof.

13. On information and belief, from at least January 12, 1988
until at least November 3, 1994,. the Defendant failed to comply
with general inspection requirements, maintain an inspection log
or summary and inspect the container storage area in violation of
Sections 725.115 and 725.274 of the Board Waste Disposal
Regulations.

13. Allegations of Paragraph 13. are admitted by Respondent.

See Exhibit A REQUESTTOADMIT 13: “During and after the time that Stringini storedmaterials
orengagedin metalextractingon theZimmerman.Property,Stringini did notkeeprecordsof
inspections as described in 35 Ill. Adm. Code 725.115 for the Zimmerman Property.” See Exhibit B
RESPONSE13: “I was a reclaimer the statute did not applyto my operations.All my outputwas
productTrue”

Count V Allegations:

1. through10. Incorporatedby reference.Seeinformationabove.

11. Section 725.173 of the Board Waste Disposal regulations 35
Ill. Adin. Code 725.173, provides, in part, as follows: (quoted
language omitted for this motion)
12. Section 725.175 or the Board Waste Disposal Regulations, 35
Ill. Adin. Code 725.175 provides as follows: (quoted language
omitted for this motion)
13. Section 725.113(b) of the Board Waste Disposal Regulations,
35 Ill. Adin. Code 725.113(b), provides as follows: (quoted
language omitted for this motion)

11. through 13. Theregulationsspeakfor themselvesandneedno further evidentiary proof

14. On information and belief, from at least January 12, 1988
until at least November 3, 1994, the Defendant failed to have a
waste analysis plan available at the site, failed to make waste
analysis and dates of waste storage available in the operating
record, and failed to submit annual reports in violation of
Sections 725.173 and 725.175 of the Board Waste Disposal
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Regulations.

14. AllegationsofParagraph14. are admittedby Respondent

SeeExhibit A, REQUESTTOADMIT 17: “During andafterthetime thatStringini stored
materials or engaged in metal extracting on the Zimmerman Property, Stringini did not keepatthe
Zimmerman Property a writtenoperatingrecordand a wasteanalysisplanasdescribedin 35 Ill.
Adm. CodeSection725.173andSection725.113.”SeeExhibit B, RESPONSE17: “Iwasa
reclaimer and did not require a waste analysis plan for my operations.All my outputwasproduct.
True”

15. On information and belief, from at least January 12, 1988
until at least November 1, 1993, the Defendant failed to develop
and follow a written waste analysis plan in violation of Section
725.113(b) of the Board Waste Disposal Regulations.

15. AllegationsofParagraph15 are admittedby Respondent

Seeinformationprovidedinprior paragraph14.

Count VI Allegations:

1. through10. Incorporatedbyreference.Seeinformationabove.

11. Section 725.131 of the Board Waste Disposal Regulations, 35
Ill. Adxn. Code 725.131, provides as follows: (quoted language
omitted for this motion)
12. Section 725.351 of the Board Waste Disposal Regulations, 35
Ill. Adm. Code 725.351, provides as follows: (quoted language
omitted for this motion)

11-12. The regulations speak for themselvesandneedno further evidentiary proof

13. On information and belief, from at least January 12, 1988
until at least November 3, 1994, the Defendant failed to contain
releases of foundry sand in violation of Section 725.131 of the
Board Waste Disposal Regulations.

13. AllegationsofParagraph13. areadmittedbyRespondent.

See information provided in Count I Paragraph 18 above. See also Exhibit A, REQUESTTO

ADMIT 18: “During and after the time that Stringini stored materials or engaged in metal

extractingon theZimmermanProperty,Stringini did not coverthepilesof foundry sand to control

wind dispersalandundertakeotheractivitiesasdescribedin 35 Ill. Adm. Code725.113 (typo
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shouldhavebeen725.131)andSection725.351for theZimmermanProperty.”SeeExhibit B,

RESPONSE:“I was a reclaimer the statute did not apply to my operations. All my output was

product. True”

14. On information and belief, on or about January 12, 1988, the
Defendant failed to protect foundry sand from dispersal by the
wind in violation of Section 725.351 of the Board Waste Disposal
Regulations.

14. Allegations of Paragraph 14. are admitted by Respondent.

See Exhibit A, REQUESTTOADMIT 18: “During and after the time that Stringini stored
materialsor engagedin metal extractingon theZimmermanProperty,Stringini did not coverthe
pilesof foundry sandto controlwind dispersalandundertakeotheractivitiesasdescribedin 35 Ill.
Adm. Code 725.113 and Section 725.35 1 for the Zimmerman Property.” See Exhibit B,
RESPONSE:“I wasareclaimerthestatutedid not applyto my operations.All my outputwas
product.True”

Count VII Allegations:

1. through 10. Incorporatedby reference.Seeinformationabove.

11. Section 725.135 of the Board Waste Disposal Regulations, 35
Ill. Adin. Code 725.135, provides as follows: (quoted language
omitted for this motion)
12. Section 725.137 of the Board Waste Disposal Regulations, 35
Ill. Adm. Code 725.137, provides as follows: (quoted language
omitted for this motion)
13. Section 725.151(a) of the Board Waste Disposal Regulations,
35 Ill. Adm. Code 725 151(a), provides as follows: (quoted
language omitted for this motion)
14. Section 725.155 of the Board Waste disposal Regulations, 35
Ill. Adm. Code 725.155 provides as follows: (quoted language
omitted for this motion)

11.- 14. The regulations speak for themselves and need no further evidentiary proof

15. On information and belief, from at least January 12, 1988
until at least November 3, 1994, the Defendant failed to make
proper emergency arrangements by failing to provide adequate
aisle space, failed to inform local authorities of the presence
of hazardous waste, failed to have a contingency plan, and failed
to identify a person as emergency coordinator in violation of
Sections 725.135, 725.137, 725.151(a) and 725.15.5 of the Board
Waste Disposal Regulations.
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15. Allegations of Paragraph 15. are admitted by Respondent.

SeeExhibit A, REQUESTTOADMIT 24: “During and afterthe time that Stringini stored
materialsor engagedin metalextractingon theZimmermanProperty,Stringini did notmaintain
aislespaceon theZimmermanPropertyasdescribedin 35 Ill. Adm. Code725.135,did not
attemptto makearrangementsregardingemergencyresponsesasdescribedin 35 Ill. Adm. Code
725.137,did not haveacontingencyplanasdescribedin 35 Ill. Adm. Code725.151 anddid not
haveatleastoneemployeeon call for anemergencyasdescribedin 35 Ill. Adm. Code725.155.”
SeeExhibit B, RESPONSE24: “False,Repeatabove,I hadnot authorityto enterthesite. I was
advisedby my lawyersClaussenMiller thatI hadto stayout.”

See also, informationprovidedin CountI Paragraph18 above.

Count VIII Allegations:

1. through 10. Incorporatedby reference.Seeinformationabove.

11. Section 725.190 of the Board Waste Disposal Regulations, 35
Ill. Adm. Code 725.190, provides, in pertinent part, as follows:
(quoted language omitted for this motion)
12. Section 725.194(a) of the Board Waste Disposal Regulations,
35 Ill. Adin.. Code 725.194(a) provides as follows: (quoted
language omitted for this motion)

11.-12. The regulations speak for themselvesandneedno furtherevidentiaryproof

13. On information and belief, on or about June 17, 1993, the
Defendant failed to install, operate and maintain a groundwater
monitoring system, and failed to report groundwater monitoring
information in violation of Sections 725.190 and 725.194 of the
Board Waste Disposal Regulations.

13. Allegations of Paragraph 13. are admitted by Respondent.

SeeExhibit A, REQUESTTOADMIT 25: “During andafterthetime thatStringini stored
materials or engaged in metalextractingon theZimmermanProperty,Stringinidid notkeep
records of groundwater analysis and report to the Illinois EPAgroundwater monitoring
informationasdescribedin 35 Ill. Adm. Code725.194.”SeeExhibit B, RESPONSE25: “True,
but I was a reclaimer the statute did not apply to myoperations. All myoutput was product. I
wasawareofthegeologyandhadaccountedfor it, theboreholetoxicityresultstestif~’to that. I
did haveawell on thesitebut thestatutedid not apply.”

Seealso,Exhibit A, REQUESTTO ADMIT 19: “During andafterthetimethat Stringini stored
materialsorengagedin metalextractingon theZimmermanProperty,Stringini did not
implementagroundwatermonitoringprogramasdescribedin 35 Ill. Adm. Code725.190.”
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Exhibit B, RESPONSETO REQUESTTO ADMIT 19: “I wasareclaimerthestatutedid not
applyto my operations.All my outputwasproduct.True”

Count IX Allegations:

1. through10. Incorporatedbyreference.Seeinformationabove.

11. Section 21(d) of the Act, 435 ILCS 5/21(d), provides, in
pertinent part as follows: (quoted language omitted for this
motion)

11. Thestatutespeaksfor itself and needno further evidentiary proof.

12. Section 807.201 of the Board Waste Disposal Regulations, 35
Ill. Adin. Code 807.201 provides, in pertinent part, as follows:
(quoted language omitted for this motion)
13. Section 807.202(a) of the Board Waste Disposal Regulations,
35 Ill. Adm. Code 807.202(a) provides as follows: (quoted
language omitted for this motion)
14. Section 807.104 of the Board Waste Disposal Regulations, 35
Ill. Adm. Code 807.104 provides, in pertinent part, the following
definitions: (quoted language omitted for this motion)

12.-14.Theregulationsspeakfor themselvesandneedno furtherevidentiaryproof

15. On information and belief, from at least April 30, 1991 until
• at least November 3, 1994, the Defendant caused or allowed the

development and operation of a new solid waste management site
without a permit in violation Section 21(d) of the Act and
Sections 807.201 and 807.202 of the Board Waste Disposal
Regulations.

15. AllegationsofParagraph15. areadmittedbyRespondent.

SeeExhibit A, REQEUSTTOADMIT 16: “At no time did Stringini havea•solidwaste
managementsitepermitpursuantto 35 Ill. Adm. CodeSections807.201 and807.202for the
ZimmermanProperty.”SeeExhibit B, RESPONSE16: “I wasareclaimeranddid not requirea
solid wastepermitfor my operations.All my outputwasproduct.True”

Count X Allegations:

1. through 10. Incorporated by reference. See information above.

Section 21(e) of the Act, 435 5/21(e), provides, in pertinent
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part as follows: (quoted language omitted for this motion)

11. Thestatutespeaksfor itself andneedsno furtherevidentiaryproof

12. On information and belief, from at least January 12, 1988
until at least November 3, 1994, the Defendant disposed, treated,
stored and abandoned waste without meeting the requirements of
the Act or the regulations in violation of Section 21(e) of the
Act.

12. Allegations of Paragraph 12. are admitted by Respondent.

Seeall information provided above.

Count XI Allegations:

1. through 10. Incorporated by reference. See information above.

11. Section 21(a) of the Act, 435 5/21(a), provides, in pertinent
part as follows: (quoted language omitted for this motion)

11. Thestatutespeaksfor itselfandneedsno further evidentiary proof

12. On information and belief, from at least January 12, 1988
until at least November 3, 1994, the Defendant caused or allowed
the open dumping of waste in violation of Section 21(a) of the
Act.

12. Allegations of Paragraph 12. areadmittedby Respondent.

Seeall informationprovidedabove.

AGRUMENT

Summary Judgment is warranted when there is no genuine issue of fact.

Section101. 244 ofthePollution ControlBoardrulesprovidesthatapartymay

seasonallymove for SummaryJudgment.A motionfor summaryjudgmentshouldbegranted

whenpleadings,depositions,andadmissionson file, togetherwith affidavits, revealthatthereis

no genuineissueasto anymaterialfactandthatmovingpartyis entitled to judgmentasamatter

of law. . In re Estateof Herwig, App. (2 Dist.1992) 178 Ill.Dec. 641, 237 Ill.App.3d 737, 604
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N.E.2d 1164,appealdenied186 Ill.Dec. 381, 151 Ill.2d 564, 616 N.E.2d334. Jacobsonv.

GeneralFinanceCorp., (App 2 Dist.1992)170 Ill.Dec. 441, 227 Ill.App.3d 1089,592 N.E. 2d

1121.Cram and Forster Managers Corp. v. ResolutionTrust Corp., 1993, 189 Ill.Dec. 756,

156 ILL.2d 384, 620 N.E.2d1073,35 A.L.R.Sth 813.

THERE IS NO GENUINE ISSUE OF FACT IN THIS CASE.

All oftheallegationsofComplainant’scomplaintareeitheradmittedby theRespondent

orareprovedby undisputeddocumentationandaffidavits. It is clearthat theRespondent

between1980and 1998storedand/ordisposedoffoundrysandon thesubjectpremises.The

foundrysandwasfoundto behazardouspursuantto theEnvironmentalProtectionAct and

Regulations.Suchstorageanddisposa;ofthefoundrysandwasdonewithout anypermitsfrom

theIllinois EnvironmentalProtectionAgency.Thefoundrysandwasaddressedthroughclosure

activitiesperformedatthesiteandcompleted(bypersonsotherthanRespondent)in 1998.

Respondentmaintainsthathewas“locked out” ofthepremisesandthereforeis not

legallyresponsiblefor thedeposits.Heclaimsthathewasa“reclaimer” andthereforenot subject

to thepermittingrequirementsofthe law. Bothofthesecontentionsaremattersof law andnot

fact. Complainantassertsthatneithercontentionis supportedby law.

RESPONDENT’SCLAIM TO BEING “LOCKED OUT” IS NO DEFENSE TO THE

VIOLATIONS OF THE ACT.

Respondentinitiated theintroductionofthefoundrysandon theZimmermanproperty

pursuantto anagreementhehadwith SloanValve Companyandanoralleaseagreementwith

Zimmerman.Hecollectedfeesfrom SloanValveto disposeof thefoundrysandwhichheknew

to be “specialwaste”. (SeeExhibit B RESPONSETO REQUESTTO ADMIT 20 andExhibit G

DEPOSITION26:18)Hedid notpayhis rent andalsofailedto payZimmermanforhauling

charges.Hewasin default.(SeeExhibit G DEPOSITION31: 13) Respondentwasin violation of

O:\WPSECURE\- STONE\L2590 STRINGINI\PLEAD\SIJMMARY JUDGMENTMOTION II 052203.doc 18



theEnvironmentalProtectionAct andtheRegulationswell beforehewastold that he wasno

longerwelcomeon theZimmermanproperty.Thereis no credibleevidencethatRespondentwas

barredfrom participatingin theRCRA closureofthepropertybut thereis evidencethathe failed

to participate.(See,Exhibit A pgs 1-2 to Exhibit L, AFFIDAVIT, RichardZimmermanand

Exhibit B, RESPONSETO REQUESTTO ADMIT 10) Theclaimto being“locked out” is ared

herringwith no basisin factor law.

RESPONDENT IS NOT EXEMPT FROM THE ENVIRONMENTAL PROTECTION
ACT AND REGULATIONS BY VIRTUE OF BEING A “RECLAIMER”.

The Environmental Protection Act and the Regulations do not define or provide

exemption for persons designated as “reclaimers”. Theregulationsdo covermaterialsthat are

reclaimed. However, the undisputed facts in this case demonstrate that Respondent was

accumulatinghazardoussolidwaste“speculatively”asprovidedfor in Section721.102(e)(2)(C).

In orderto fall outsidetheregulatoryframework,Respondentwould haveto showthat 75%by

weightorvolumeofthe foundrysandatthebegirmingOf theperiod(calendaryearcommencing

January1) wasrecycledor transferredto a differentsite for recycling.Section721.101(c)(8).

Respondentclearlyadmitsthatexceptfor somemetalthatheextracted,noneofthefoundrysand

wasremovedduring thethreeplusyearsthathe engagedin theaccumulationof foundrysandon

theZimmermanProperty.(SeeExhibit G, DEPOSTION19:21)Respondentadmitsthatthemetal

extractedwasabout2%byvolumeofthestoredand/ordisposedfoundrysand.(SeeExhibit G,

DEPOSITION22:2) Pursuantto Section721.102,thefoundrysandwas,therefore,a solidwaste.

Respondentstatesthat the foundrysandwasnon-hazardouswhenhe depositedit on the

Zimmermanproperty.Thereis no evidenceto supportthis assertion.Regardless,Respondentwas

requiredto haveapermit from theIEPAfor the storageordisposalofthenon-hazardouswaste.

SeeSection21(d)oftheAct andSections807.201,807.202(a),807.104;Section21(e)oftheAct

and21(a)oftheAct all cited in CountsIX, X, andXI.

Thefoundrysandis alsoa solidwastebecauseit wasdisposedof atthesite(SeeSection

721.102(b)(1)). Most ofthefoundrysandwaspiled on thegroundattheZimmermanproperty.

After ceasingoperations,Mr. Stringinineverremovedanyfoundrysandfrom thesite(See
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Exhibit B RESPONSETOREQUESTTOADMIT 9). The foundrysand was, therefore,

abandonedby beingdisposedofin that the foundrysandwasplacedon thelandso that such

solidwaste,andhere,hazardouswaste,or anyconstituentthereofmayenterthe environment

(Seedefinitionofsolid wasteat Section721.1Q2(b)(1),thedefinition of“disposal(RCRA)”in

Section702.110andthe definitionof “disposal”in Section720.110). In this case,disposalhas

beendemonstratedandthedisposalof foundrysandat thesitemeetsthedefinitionof“disposal

(RCRA)” sincethefoundrysandwas,by analyses,shownto be hazardousby eithertheEP

Toxicity or Toxicity CharacteristicLeachingProcedure(“TCLP”) test.Analysesincludedin the

February10, 1988EnviropactNortheast,Inc. SiteEvaluationReportshowedthat foundrysandin

drumsexceededtheEP Toxicity leadlevel. Analysesincludedin theJuly 1996Remedial

InvestigationReportfor RCRA ClosureProjectpreparedby ResidualsManagementTechnology,

Inc. (“RMT”) showedthatthe foundrysandin pilesaswell asin thesurfaceimpoundment

(“pond”) exceededtheTCLP leadlevel

SUMMARYJUDGMENTONCOUNTSI THOURGHXI SHOULDBE ALLOWED.

Complainant has cited statutory and regulatory authority in Counts I through XI that

support its contention that Respondent operated a hazardous waste facility without a permit in

violation of theEnvironmentalProtectionAct andRegulations(CountI); Failedto Properly

StoreHazardousWaste(CountII); Failedto InstituteProperSiteEntryControls(Countifi);

Failedto ConductPropertyInspectionsandMaintainProperInspectionRecords(CountIV);

Failedto KeepandMaintainProperRecordsat theFacility (CountV); Failedto TakeHazardous

WasteReleasecontainmentMeasures(CountVI); Failedto MakeProperEmergencyand

ContingencyPlanArrangements(CountVII); Failedto ProperlyImplementaGroundwater

Monitoring Program(CountVifi); ConductedaSolid WasteManagementSiteWithout aPermit

(CountIX) StoredandAbandonedWaste(CountX) andEngagedin OpenDumping(CountXI).

All ofthefactualallegationsoftheseelevencountshaveeitherbeenadmittedby the

Respondentorareundisputedby virtueofdocumentationandaffidavits attachedto thismotion

for summaryjudgment.

For theforegoingreasons,Complainantshouldbegrantedsummaryjudgmenton Counts

I throughXI.

O:\WPSECtJRE\- STONE\L2590 STRINGINI\PLEAD\SUMMARY JUDGMENTMOTION II 052203.doc 20



THE POLLUTION CONTROL BOARD SHOULD ASSESSA REASONALBE CIVIL

PENALTY

Section42 ofthe Environmental Protection Act provides in relevantpartsasfollows:

“(a) Except as provided in this Section, any
person that violates any provision of this Act or
any regulation adopted by the Board, or any permit
or term or condition thereof, or that violates any
determination or order of the Board pursuant to
this Act, shall be liable to a civil penalty of
not to exceed $50,000 for the violation and an
additional civil penalty of not to exceed $10,000
for each day during which the violation continues;
such penalties may, upon order of the Board or a
court of competent jurisdiction, be made payable
to the Environmental Protection Trust Fund, to be
used in accordance with the provisions of the
Environmental Protection Trust Fund Act.”

“(b) (3) Any person that violates Sections 21(f),
21(g), 21(h) or 21(i) of this Act, or any RCRA
permit or term or condition thereof, or any filing
requirement, regulation or order relating to the
State RCRA program, shall be liable to a civil
penalty of not to exceed $25,000 per day of
violation.”

“(h) In determining the appropriate civil penalty
to be imposed under subdivisions (a), (b) (1),
(b) (2) , (b) (3) , or (b) (5) of this Section, the
Board is authorized to consider any matters of
record in mitigation or aggravation of penalty,
including but not limited to the following
factors:
(1) the duration and gravity of the violation;
(2) the presence or absence of due diligence on
the part of the violator in attempting to comply
with requirements of this Act and regulations
thereunder or to secure relief therefrom as
provided by this Act;
(3) any economic benefits accrued by the violator

because of delay in compliance with requirements;
(4) the amount of monetary penalty which will
serve to deter further violations by the violator
and to otherwise aid in enhancing voluntary
compliance with this Act by the violator and other
persons similarly subject to the Act; and
(5) the number, proximity in time, and gravity of
previously adjudicated violations of this Act by
the violator.”
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In this case Respondent is in violation of Section 21(f) of the Act under Count I alone, and is

therefore subject to a civil penalty of $25,000.00 per day for each day of theviolation.The

evidence shows that the violation occurred from at least August of 1980 to December 1998. The

numberofdaysbetweenSeptember1, 1980andDecember1, 1998calculatesto 6,661 days.

Thereforethepotentialcivil penaltyfor violation ofCountI is $166,525,000.

UnderotherCountsofthecomplaintthecivil penaltywouldbe limited to $50,000plus

$10,000perdayorpotentialcivil penaltiesof$66,660,000for eachsuchcount.

Thedurationand gravityoftheviolationsis quiteobvious.While Respondentis arguablythe

mostculpableofthethreepartiesinvolved, hehashadno consequenceimposedon him sincethe

IEPA commencedenforcementaction.Theothertwo parties,SloanandZimmermantook full

responsibilityfor theclosureat acostin excessof $600,000.00(SeeExhibit L, AFFIDAVIT,

RichardZimmermanandExhibit M, AFFIDAVIT, Michael Slattery.)

Respondenthaswaivedanyfinancialhardshipor povertyplea.(SeeExhibit G,

DEPOSITION5:13).

Thereis acompleteabsenceofdiligenceon thepartoftheRespondentto seekpermits,to

complywith the applicablerequirementswhile operatingatthesiteor to participatein theRCRA

closureoftheproperty.

Respondentreceivedaneconomicbenefitin that hewaspaidby Sloanvalvefor thematerial

that he storedand/ordisposedon theZimmermanproperty,did not payhis renton theproperty,

did not incureanycostthat would havebeenrequiredto operatein compliancewith theAct and

hasincurredno expensefor closureofthesite.

In reviewingtheentirerecord,it is clearto Complainantthatno amountof moneywould

deterrespondentfrom engagingin similar activity in thefutureandit is unlikely thatthereare

otherssimilarly disposedto openlyignoretheAct in thesamemannerasthis Respondent.

Complainantis not awareofotherenforcementactionsagainstthis Respondent.

Complainantrecommendsthatthecivil penaltybe no lessthanonethird of theestimatedcost

of closureor $200,000.00
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Conclusion

ComplainantrequeststhatthePollution ControlBoardgrantSummaryJudgmenton

CountsI throughXI and assessareasonablecivil penaltyin an amountto be setby theBoardbut

not lessthan$200,000.00combinedfor all counts.

David N. Stone
AssistantState’sAttorney
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